IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
RICHARD MILLER,
Plaintiff,

CIVIL ACTION
No. 01-2333-CM

EBY REALTY GROUP,

Defendant.

N N N N N N N N N N N

MEMORANDUM AND ORDER

Pending before the court is defendant Eby Redty Group’s Motion for Judgment as a Matter of Law
or in the Alternative for aNew Trid (Doc. 48). As st forth below, defendant’s motion is denied.

l. Background

Paintiff Richard Miller, a former employee of defendant, aleged that defendant terminated his
employment and retdiated againg him on the basis of his age, in violation of the Age Discrimingtion in
Employment Act (ADEA), 29 U.S.C. 8§ 623(a)(1) & (d). Further, plantiff daimed defendant unlawfully
breached plaintiff’s contract of employment. The court granted summary judgment in favor of defendant on
plantiff’ sretaliationdaim, and the remaining daims weretried beforeajury. Thejuryissued averdictinfavor
of plantff.

. Motion for Judgment asa Matter of Law or for New Trial




Defendant moves the court for a directed verdict or, in the dternative, for anew trid of this maiter,
setting forth five separate arguments considered below.

A. Standard

Judgment as a matter of law under Rule 50(b) “should be cautioudy and sparingly granted.” Lucas
v. Dover Corp., 857 F.2d 1397, 1400 (10" Cir. 1988). Thejury’s verdict must be affirmed if, “viewingthe
record in the light most favorable to [the nonmoving party], there is evidence upon which the jury could
properly return averdict for [the nonmoving party].” Harolds Stores, Inc. v. Dillard Dep’t Stores, Inc., 82
F.3d 1533, 1546 (10™ Cir. 1996). A court does not weigh the evidence, pass on the credibility of the
witnesses, or subgtitute its conclusions for those of thejury. 1d. Onthe other hand, judgment as a matter of
law must be granted if there is no legdly sufficient evidentiary basis with respect to aclam or defense under
the contralling law. 1d. at 1546-47 (ating Fed. R. Civ. P. 50(a)). A legdly sufficient basisrequires morethan
“a sdntilla of evidence’ favoring the nonmoving party. Cooper v. Asplundh Tree Expert Co., 836 F.2d
1544, 1547 (10" Cir. 1988).

Motionsfor a new trid pursuant to Rule 59 are committed to the sound discretion of thetrid court.
McDonough Power Equip., Inc.v. Greenwood, 464 U.S. 548, 556 (1984); Hindsv. Gen. Motors Corp.,
988 F.2d 1039, 1046 (10" Cir. 1993). In reviewing amotion for new trid, the court must view the evidence
in the light most favorable to the prevailing party. Griffinv. Srong, 983 F.2d 1544, 1546 (10" Cir. 1993).
Moreover, the court should “exercisejudgment inpreferenceto the automatic reversd for ‘error’ and ignore
errorsthat do not affect the essentia fairess of thetrid.” McDonough, 464 U.S. at 553. “No error ineither
the admission or the excluson of evidence and no error in any ruling or order or in anything done or omitted

by thetrid court or by the partiesis ground for granting anew trid or for setting aside averdict unlessthe error
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or defect affects the substantid rights of the parties” Rasmussen Drilling, Inc. v. Kerr-McGee Nuclear
Corp., 571 F.2d 1144, 1148-49 (10" Cir. 1978); Fed. R. Civ. P. 61. “The party seeking to set aside ajury
verdict must demondtrate trid error which congtitutes prgudicid error or that the verdict is not based on
subsgtantia evidence.” White v. Conoco, Inc., 710 F.2d 1442, 1443 (10" Cir. 1983).

Applying the above standards, the court findsthat neither entry of judgment as a matter of law nor an
order for anew trid iswarranted. Viewing the evidence presented a tria inthelight most favorableto plaintiff
as the nonmoving party, the court finds defendant has not made a showing that there is no legdly sufficient
evidentiary basis for the jury’s finding. Furthermore, the court finds that the court made no errors of law
necesstating anew trid.

B. Analyss

1. Batson Ruling

a. Background

Defendant argues that the court erred by overruling defendant’s objection to plaintiff's use of a
peremptory strike againgt an African-Americanjuror, based upon Batson v. Kentucky, 476 U.S. 79 (1985).
Attrid, plantiff used his peremptory challengesto drike three pane members. Mr. Griffin, awhite mde; Ms.
Owens, an African-American femde and Ms. Riley, an African-American female. Defendant objected
contemporaneoudy to the gtriking of Ms. Riley. The court held a Sdebar with counsel outside the hearing of
the jury and, after hearing the arguments of counsdl as set forth below, overruled defendant’ s objection.

In response to the court’s questions during voir dire, Ms. Riley stated that she had a high school
degree and some technica school education. She aso stated, in response to a question from defense counsel

regarding whether any panel members had experienced alayoff processthat they believed was unfair, that she
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had experienced a layoff sx months prior to the trid but did not persondly lose her job. She indicated she
believed that some of the layoffs had been unfair.

At the sdebar, counsdl for defendant firg stated that a primafacie case of racia discriminationexisted
with regard to Ms. Riley, because she was an African-American who had been struck from the pand.
Counsd for plaintiff proffered two race-neutral explanations for striking Ms. Riley. First, he sated that Ms.
Riley had only a high school education, which was less than some of the other panel members, and that she
may experience difficulty understanding financid issuesin the case. Second, counsel for plaintiff stated Ms.
Riley “ds0 has experience with a layoff that has occurred, and it seems to me that that might have some
influence upon her ability to remain completely fair and impartia, and to abide by the ingtructions and
ddiberate based upon the factsin this case”

Counsd for defendant responded by dating that the reasons proffered by plaintiff were pretextud,
because awhitewomanwho had only ahigh school diploma, Ms. Powell, wasnot stricken. Further, he stated
that dthough Ms. Riley had answered the questionregarding layoffs by sating she thought some of the layoffs
had been unfair, she was not one of the individuds laid off.

The court overruled defendant’ s objection, finding that defendant had not proventhat the race neutral
reasons articulated by plaintiff were pretextud.

Inthe pending motion, defendant reiteratesitsarguments made at the sidebar, and aso raisestwo new
arguments. Firs, defendant clams that plaintiff’s proffered reasons for striking Ms. Riley were pretextud
because Ms. Stark, awhitewomanwhomplantiff did not strike, had ahigh school diplomaand aso indicated
she had been through a reduction in force whichshe believed wasunfar. Further, defendant arguesthat Mr.

Hughey, awnhite mae, indicated he had only ahigh school diploma and some junior college, and had been
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through alayoff, but was not stricken from the pandl. Defendant dso argues that plaintiff’ s explanation was
not worthy of belief because there was no reason to bdieve that apersonwithMs. Riley’ sleve of education
would have been unable to understand the financia issues in the case.
b. Analysis
In consdering defendant’ s Batson challenge, the court gppliesthe test as articulated by the Supreme
Court in Purkett v. Elem:

Under our Batson jurisprudence, once the opponent of a peremptory
chdlenge has made out a primafacie case of racia discrimination (step one),
the burden of production shifts to the proponent of the strike to come
forward with a race-neutral explanation (step two). If a race-neutral
explanation is tendered, the trid court must thendecide (step three) whether
the opponent of the strike has proved purposeful racid discrimination.
Hernandez v. New York, 500 U.S. 352, 358-359, (1991) (plurality
opinion); id., at 375 (O’ Connor, J., concurring injudgment); Batson, supra,
at 96-98. The second step of this process does not demand an explanation
that ispersuasive, or evenplausible. “ At this [second] step of the inquiry, the
issle is the facid vdidity of the prosecutor's explanation. Unless a
discriminatory intent is inherent in the prosecutor’ s explanation, the reason
offeredwill be deemed race neutra.” Hernandez, 500 U.S., at 360 (plurdity
opinion); id., a 374 (O’ Connor, J., concurring in judgment).

514 U.S. 765, 767 (1995). Thetria court must then decide whether the party raising the Batson dam has
proven purposeful discrimination. 1d. at 767-68. Moreover, the party bringing the Batson chdlenge dways
carries the ultimate burden of persuason. Id. at 768.

Asthe Tenth Circuit explained, “[a]n explanation for the strike is race-neutral o long as the reason
is related to the case and * does not deny equal protection.”” Heno v. Sprint/United Mgt. Co., 208 F.3d 847
(10" Cir. 2000) (citing Purkett, 514 U.S. at 768); seealso Hidalgo v. Fagen, Inc., 206 F.3d 1013, 1019

(10" Cir. 2000) (“A neutra explanation means an explanation based on something besides the race of the




juror. . . . Unless discriminatory intent is inherent in the judtification, the reason offered will be deemed race
neutrd”). The court finds that it did not err in determining that the reasons proffered by plaintiff were race
neutral.

Regarding whether defendant made an adequate showing of pretext, the court notes that the Tenth
Circuit hasfound, in dicta, that pretext may be shown by comparing shared characteristics of a struck juror
and an empaneled nonminority juror. Johnson v. Gibson, 169 F.3d 1239, 1248 (10" Cir. 1999) (diting
Turner v. Marshall, 121 F.3d 1248, 1251-52 (9™ Cir. 1997)). Further, regarding whether themoving party
has made an adequate showing of pretext, the Supreme Court recently noted: “In the typical peremptory
chdlenge inquiry, the decisive question will be whether counsdl’ s race-neutrd explanation for a peremptory
chdlenge should be believed. Therewill seldom be muchevidence bearing onthat issue, and the best evidence
often will be the demeanor of the attorney who exercises the chalenge” Miller-El v. Cockrell, 123 S. Ct.
1029, 1041 (2003). “Credibility can be measured by, among other factors, the prosecutor's demeanor; by
how reasonable, or how improbable, the explanations are; and by whether the proffered rationale has some
bassin accepted trid srategy.” 1d. at 1040.

At trid, the court evaluated the credibility of the explanations provided by plaintiff’s counsd, aswell
asdefendant’ sattemptsto prove pretext. The court determined defendant faled to show pretext based upon
the fallure of plantiff to strike Ms. Powell and the meaning of Ms. Riley’ s response in regard to the question
whether she had experienced a layoff.

Uponrecongderation, the court finds that itsdecisonwasnot inerror. Eventhough Ms. Riley Sated
she hersdlf did not lose her job, she indicated unequivocdly that she believed some of the layoffs had been

unfair. Inthiscase, areduction in force was a proffered legitimate nondiscriminatory reasonfor defendant’s
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terminationof plaintiff’ semployment. The court recognizes that counsel may have had a legitimateinterest in
sriking ajuror who indicated she had worked in an environment in which layoffs had occurred which were,
in her opinion, unfair. At any rae, it isaracdly neutra reasonwhichthe court found had not been shown to
be pretextud. Further, while defendant did argueto the court that Ms. Powdl | had asimilar level of education
to Ms. Riley, defendant did not argue that M's. Powd | had expressed a Smilar opinion regarding a reduction
inforce. Accordingly, the court was correct in not goplying the rationae that plaintiff’ s fallure to strike Ms.
Powe | demondtrated that plaintiff’ s proffered reasons were pretextud.

Moreover, defendant did not raise the arguments regarding Ms. Stark and Mr. Hughey at trid.
Because the court was in no position to raise such arguments sua sponte, and because the court could not
evauatethe credibility of counsd in making sucharguments, the court denies defendant’ s motionto the extent
it is premised upon a comparison with Ms. Stark and Mr. Hughey. Even if the court were to evauate the
meritsof defendant’ s argument, the court finds that defendant has failed to set fortha suffident bass to show
that these individuds were smilarly Stuated to Ms. Riley but for their race. Here, the court findsthat it did
not err by finding defendant had falled to make an adequate showing that plantiff’s proffered reasons for
griking Ms. Riley were pretextud.

2. Summary Judgment

Defendant renewsitsmotionfor summary judgment. The court incorporatesby referenceitsandyss
of such arguments as contained in its prior orders. Defendant’ s renewed motion is denied.

3. Sufficiency of the Evidence

Defendant dams the evidence presented to the jury wasinauffident to sustaintheverdict. Specificaly,

defendant argues that there was no evidence of discriminatory intent presented at trid. In Townsend v.
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Lumbermens Mutual Casualty Co. d/b/a Kemper National Insurance Co., 294 F.3d 1232 (10" Cir.
2002), the Tenth Circuit hed that adistrict court hearing an employment discriminationsuit must ingruct jurors
that if they disbelieve the employer’ s proffered explanation for the adverse employment action they may, but
need not, infer that the explanation was a pretext for discrimination. However, the Tenth Circuit specified in
Townsend that the pretext indruction is required only where “arationd finder of fact could reasonably find
the defendant’ s explanation false and could ‘infer from the falgty of the explanation that the employer is
dissambling to cover up a discriminatory purpose”’” 1d. (quoting Reeves v. Sanderson Plumbing Prods.,,
Inc., 530 U.S. 133, 134 (2000)). The court gave precisaly such an ingtruction: *Y oumay find that plantiff’'s
age was a determindive factor in defendant’s decision to discharge plaintiff if it has been proven by a
preponderance of the evidence that defendant's stated reason for its decision is not the true reason, but isa
‘pretext’ to hide discriminatory motivation.” (Instruction no. 14). Accordingly, the court need not evauate
whether evidence of discriminatory intent was presented at trid. In accordance with Tenth Circuit law, the
jury was free to infer such intent from a disbdief of the reasons provided by defendant for its termination of
plaintiff’s employment. The court declinesto grant defendant’ s objection on this basis.

4. Evidentiary Rulings

Next, defendant states the court erred by excluding (1) defendant’s Exhibit 404 (September 1999
Diary Entry), and (2) the explanations provided by defendant to the Equa Employment Opportunity
Commisson (EEOC) for its decison to terminate plaintiff.

a Exhibit 404

Defendant arguesthat the court erred by sugtaining plaintiff’ sobj ectionto theadmissionof Exhibit 404,

aSeptember 30, 1999 calendar notation made by Mike Eby, an officer of defendant, regardingthe* switching”
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of plantiff with Alan Fairbanks, the individud who became plaintiff’ sreplacement. The court excluded Exhibit
404 on the grounds that it concerned plantiff’s performance as genera manager, and that the court had
dready ruled in limine that such evidence must be excluded.

Inthe limine conference, the court granted plaintiff’ smotion in limine to exclude evidence of plaintiff’'s
performance as generad manager of EMC, Inc., onthe groundsthat suchevidence was not relevant, giventhat
the parties had gtipulated in the Pretrid Order that plaintiff’s performance did not play a role in defendant’s
decision to terminate him. Defendant states that, &t trid, plaintiff tetified that he had learned after the lawsuit
was filed that defendant had been thinking of switching plantiff with Alan Fairbanks. Defendant then moved
to admit defendant’ s Exhibit 404, whichdefendant stated was a page fromMike Eby’s calendar. Exhibit 404
contained in part the statement, “We are thinking about switching Alan and Richard,” as well as Satements
regarding plantiff’s performance as genera manager, such as, “we are aso concerned about Richard's
performance and think Alan sharesour . . . philosophy and Richard does not.” Defendant states that it
attempted to redact statements related to plantiff’s performance, and that the court refused to admit the
redacted versdon. Further, defendant argues the jury was unable to place plaintiff’s statements regarding
switching into a proper context due to the excluson of the caendar page.

The court finds that its excluson of Exhibit 404 was not erroneous. The court’s conclusion that the
redacted verson of the caendar concerned plantiff’s performance as general manager and was therefore
properly excluded was proper in light of the court’s mation in limineruling. Furthermore, even if the court
erred, there is no bass to conclude that any dleged error affected the substantia rights of the parties.
Defendant has identified nothing in the redacted exhibit that could have influenced the jury to determine the

issues in the case differently.




b. EEOC Letter

Next, defendant contends the court erred by refusng to admit the position satement defendant
submitted to the EEOC. According to defendant, the statement specified that plaintiff was laid off due to a
reductioninforce, and that plantiff did not sharethe owner’ svisonfor the company. The court excluded this
evidence on the basis that it violated the stipulation entered into by the parties. As reflected in the jury
ingructions, the parties stipulated that “whenMr. Eby terminated plaintiff's employment, Mr. Eby stated that
the sole reason for his doing so was due to a reduction in force.” (emphasis added). The parties dso
dtipulated that, “[i]nterminating plantiff’ semployment, no cons derationof any kind was givento plantiff'spast
performance as generd manager.”

The court findsthat the court’ srulingwas proper in light of the parties’ sipulation. Moreover, plaintiff
did not “open the door” to the admission of such astatement. Findly, even if thisruling was erroneous, the
court finds that the ruling did not affect the subgtantid rights of the parties.

S. Instruction no. 15

Defendant dams the court erred by submitting Instructionno. 15 tothejury. Instruction no. 15read,
“If you dishdieve defendant’ s proffered explanation for the termination, you may — but need not — infer that
defendant’ s true motive was discriminatory.” Defendant argues this was an inaccurate statement of the law
because it did not require the jury to find intentiona discrimination based upon age.

InReeves, the Court affirmed that “[t]he ultimaie questionin every disparate treestment caseiswhether
the plaintiff wasthevictim of intentiond discrimination.” 530 U.S. a 135. “In gppropriate circumstances,

the trier of fact can reasonably infer fromthe falSity of the explanationthat the employer is dissembling to cover
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up adiscriminatory purpose. Suchaninferenceis consstent withthe generd principle of evidence law that the
factfinder is entitled to consder a party’ s dishonesty about a materid fact as * affirmative evidence of guilt.””
Id. a 147 (citations omitted). Thus, “a plaintiff's primafacie case, combined with sufficient evidence to find
that the employer’s asserted judification is fase, may permit the trier of fact to conclude that the employer
unlanvfully discriminated.” 1d. at 148. However, the Court also noted that, “[t]hisis not to say that such a

showing by the plaintiff will dways be adequate to sustain ajury'sfinding of liability.” 1d. (citation omitted).

Furthermore, as the court discussed earlier in this opinion, the Tenth Circuit stated in Townsend that
apretext ingructionsuch as the one given“isrequired where, as here, arationd finder of fact could reasonably
find the defendant’ s explanation fase and could ‘infer from the fdsity of the explanation that the employer is
dissembling to cover up adiscriminatory purpose’” 294 F.3d at 1241 (citing Reeves, 530 U.S. at 134).

The court believesthat theingtructiongivenwas consistent withthe directionprovided by the Supreme
Court and Tenth Circuit regarding methods by whichajury may infer intentiond discriminationinemployment
cases. Theingruction merdy informed the jury that it may infer that defendant acted with discriminatory intent,
in the event the jury believed that defendant’ s proffered explanation was not credible. It did not require the
jury to makesuchafinding. Moreover, the ingruction did not obviate the requirement that the jury must find
that defendant acted with discriminatory intent. The necessity that the jury must find discriminatory intent in
order to award relief to plaintiff wasstated inIngtructionno. 13: “[i]n order for plaintiff to establish hisdam,
he must prove by a preponderance of the evidence that defendant intentiondly discriminated againgt plaintiff
because of plantiff’sage.” Ingtruction no. 15 set forth aproper circumstance upon which thejury could make

such afinding of discriminatory intent. Defendant’ s objection is overruled.
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Order

IT ISTHEREFORE ORDERED that defendant Eby Redty Group’'s Motion for Judgment as a

Matter of Law or in the Alternative for aNew Tria (Doc. 48) is denied.

Dated this 20th day of August 2003, at Kansas City, Kansas.

SCARLOSMURGUIA
CARLOSMURGUIA
United States District Judge
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